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Decision of Hearing Examiner, Hon. Harry J. Sands, dated 
March 17, 1970. 

Opinion of the Office of General Counsel of the Department 
of Health, Education and Welfare by Melvin Blumenthal, 
Assistant General Counsel, dated August 7, 1970. 

Decision of Appeals Council datud October 12. 1970. 

Plaintiffs complaint filed November 17, 1970. 

Defendant's answer filed March 23, 1971. 

Notice of motion for summary judgment for plaintiff dated 
January 16, 1974. 

Memorandum of Law in support of motion for summary judgment 
submitted January 16, 1974. 

Memorandum of Law in opposition to plaintiffs motion for 
summary judgment dated March 13, 1974. 

Order dated March 20, 1974, denying plaintiffs motion for 
summary judgment and dismissing complaint. 

Notice of Appeal filed April 25, 1974. 
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DEPARTMENT OF 

HEALTH. EDUCATION. AND WELFARE 

SOCIAL SECURITY ADMINISTRATION 

■URCAU OR HEARINGS AND APRBAie 


HEARING EXAMINER S DECISION 


(■•the case of 

LllIion Willi— for 

-won— _ 

(Claimant) 

- Jmu o - mumm _ 

(Wage Earner) (Leave blank if same as above) 


Cloim for 

honoflto 

_ nt-io-amB _ 

(Social Security Account Number) 


This com lo tefon tho lonrlm *— 1 -*• tqpeo o roflooot for hoot 1 ng 
fUo4 on Jv no 10, 1569 , hy Lillian Willi— on tatalf of Bondall Lm 
tf ll.lt— , tho clolnont, on tho —Ini, oocarlty pen— t of J— « 0 . 
tfllllono, doeonood ngi oaamar, oho dloncroao vitk tho dotamdna&loa 
of tho Social Soeurlty i^ Holotn o t l i m that oho lo not ontltlnd to 
child' o ln o nmnoo honoflto on hohnif of WandoU Loo “1111— 


Tho clnlnnnt on Oetohnr 18 , 1967, fllod with tho thrirlotmtion no 
opplliotlmi for ourrlTlnc child* 0 lnonronoo honoflto on balMlf of 



Villi—, — ddoftnd wlthia^Wo^yowo 
onmor, Jo— 0. Villi—, or that tho 


tho ehUd, 
of 



HA 5 MB 
( 369 ) 


ONLY COPY AVAILABLE 


REPRESENTATIVE 


/ 







Dm Angulations provlds that for tlaltiklt adoptlaa rojolrunti 
there ■not he: 

"(1) As flfriM eoitnet to adapt the child (an luplled 
contract oafttceo la mm states), sad 

(t) A l ap ] , eonaUmtloB for the adopting parents' yronloa 
to adapt; and 

(3) la mm states, a praslsa to giro tho child inheritance 
righto la tho adopting parents' personal property; and 

(fc) fknrraadar of the child to the adopting parents; and 

(5) r«rf> iinance hy the child wader the contract; and 

(6) Sufficient lopee of tlas ao tmt the child could lame 
beoa l ega ll y adopted under applicable state lav before 
the wags earner'a death, or the tins the child's appli- 
cetloa la filed If the nogs earner is alive." 
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child alnoe 


• of the child, 
or an 


Coonty, Htct Tlri 
Court or hqnctto 
«har«ts It aw m 
child of union 
adoption rirnrta 


tion or tha child 
tha fact that da 

tha rrjaraaa of a 


completed by tha 

1961. 


m aada by tha >1 al—it to tha Circuit Court at Payette 
«■* ■■ adaption ha era a na iaauad bp tha Circuit 
Oowtp, Want Virginia re c o rd ed dovenber 13, 1961 
wtad that tha child. Wand oil Laa Vllliaa was tha 
W1 ihai. Zt Jaw I d ba aetad that tha dacraa at 
L Benwhar 13, 1961 la aora than 2 years of tar tha daath 
t Nwch 11 , 195 fl- Upon questioning by tha Waarli« 
LaaaA at a t ad t h a t aha ana unable to collate tha ado>p- 
t within the 2 yaar period as raquimd by law because at 
► aaa unaaploynd, had no fund* and wi unabla tn defray 
A adqptlaa proceeding In Pepatta County, Vest Virginia, 
available tha adoption proceeding v*s cawanoad and 
recordation of tha dacraa of nloptlon on EoveAber 13, 


Tha vltaaan, Talara Wilson Wat If lad that during tha lUetian of tha 
wage earner aha was pres ent at ounaroua conversation* which took place 
batveen tha natural not bar oT the child, Oar aid in* viUlaa mA tha 
c l a im a n t and wage earner wherein tha natural rautber stated that ■W 
would loan to have tha child mi-rp tad by bar parents taA that tha '*mgm 
earner and tha claimant stated that it vne their ii.Lention to -adopt the 
clilId but they h»l to '*alt for a period of 6 month* before r-rocend 1 te; • 
could be coeenenowt 
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tion for adoption nawld 
par lad the mm aaraar ( 


expiration of tha 6 Month 


la tha State of Mast V: 
equitable adoption ad 
than auat ba a trial i 
waiting pariad mmj not 
«aa dead, cl lad at the t; 


tlae or hla 


•reenant la acoaptabla for 
ppt a^ ha lapllod. In that State 
i of au (6) Montha «dl aaid 
it Virginia where tha vnge aamar 
on March 11, 19 r j6. 


addnoed at tha hearing, 
» tha hearing h»<nT a 


After carefully rnmlflailig all tha a 
together with all tha exhibits now <* 
tha following findings; 


l- Tha child, Vanda 11 Lae William, wae born on 
Jaouary 29, 195® and baa llrad with tha clniount 
HP until tha praaant tlaa and aha haa 
him entirely. 

2. ftibeaquent to the birth of tha child, auu ro-lor 
to the death at tha wage earner, Jmee 0. Will lea 
the n.thar af tha child, OaraUllna Wllll*«e, nnt 
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(tan* 11, 1958) 
appropriate court la 
they would 


of tte child, 

ad tte rial—nt 


k. 



. Loo mild— H ttelr own 
or to tte aspiration of tte 


taM Tlrglsls oa —in 13, l$ 6 l who r s i n tte child, 

Vdoioll Lao Will— — tte la—lly adopted child of 
tte rial—t, Lilllaa Will—. 

Qatar applicable 1 — of Vest Tlrgiaia ttero — — 
oquitohLa adopt!— of tte child, Uantoll Lao Villi — 
bgr tte op oaraor, Js —0 0. Will la— which would hare 
qualified tte shild to taaro — tte a— earner's child 
la tte la t aa t o t a 1 —ol property of tte law of tte 
•tote of taat Virginia- 

Tte child, Wantall Loo Will— —y ba dee—d to te tte 
locally adopted child of tte w— earner as of tte data 
of hi a Aoath and/or equitable adopted child of tte wage 
J«—o 0 . dll la— baforo his d—th for tte 
purpooao of antltlsaoat to ahlld's insurance benefits. 

fctdioh 

Ite child, Wendell Las Wllla— Is entitled to insurance benefits baaed 
upoi tte earnings record of tte d a ce— sd wage earner, and tte clalaant, 
Kri. LI Lilac. Wills— Is entitled to Bother's Insurance benefits because 
tee had In her care a child of tte wage earner entitled to child's 
insurance benefits and ttelr application, filed »u October 16, 1967 , oust 
be granted within the meaning of the Social Security Act, as aueitJod. 

k 

7 ’ ; * 

_ f t ' 

Pate: March 17, 1/70 _ 

terry J. Saids 

Hearing Rx*;.: r.er 

Social Security Adalnistratian 
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ww :~S 


J_is c. 

^Vo -T ; • , ^ ^ 


*“*••■*> ••ccour.o ..o^ O-'**—0*2223 
— 1-/ 7, 19VC) 


ITo-U of : 

■* w»j .. v — cr* t 


tr -4 ippsalj Council 

* • .’»£. .^c.* 


1. .'ho faci» t, tncy appear fro-; your nc^orandun are as follows. Th© 
colid, Wun-oll ~.o Willies, born in West Virginia, On January 29, ly5fc, 
v..o homo of tho a-ctased va^o earner, Janos 0. Williaas. was the sor. 
o. tr.oir unmarried daughter, Coraldir.o. Coraidine was at that tiae 1L 
yaorj old, and sho and the child continued r_lr_.-,g their home with her 
Pircr.ua iu.no cl-aays treated ana supported Wendell Leo as if ho were their 
* An ° W ?‘ J0 °tf r - or dacicilod in Vest Virginia, on March 11. 

tv »° mon-hs after Wondell‘3 birth. Troa tho testimony, the hearing 
examiner found that there waa an agreement between the child 1 * nr>thar 
*nc nor parents to adopt Wondoll, and that # accordingly, ha vaa tha 
wago earner'a equiUbly adopted child entitled to benefits. 

? * J ou .*? k °ur opinion Lawrenc e ftillllpa. C-5815, January 7, 


- ----* > m«. biiiIB Rlllllp S, 

19u9, bti.l reflects, tho law of 3uvV Virginia. That opinion held’that 
ir. West ,^-jinia "equitable adopticn" could not be established until 
a.ter tha expiration of the oix-oonth period required by State law in 
-he case o. a legal adoption and that there were w> statutes or oourt 
doCiSions indicating that the courts of Weet Virginia have discretionary 
power to waive the residence requirement. y 

3. Tho pertinent statutory provision provides "No . . . /IdoptW 
petition shall be mado or prosontod until after the child sought to be 
aaoptoo shall have lived in tho homo of the adopting parent or n*-* n ta 
for a period of six months.* West Virginia Coda section lfl-h-1. 1/ 

1*. Wo have not found any Wast Virginia statute modifying the six «onth 
rosiaonce roc.uirv.aont in section 18-lj-l, supra. Nor, insofar as we can 
determine, have the courts of Wost Virginia ever considered whether the 
six month residence requirement for legal adoption is directory and 

tl This section was amended effective July 1, 1969, West Virginia Laws 
o. 1969, Chapter £0. The six to nth residence requirements now appears 
in West Virginia Code sootion l» 8 -i l -l(b), *** 
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Ju S.K.2d C'5, toi (£ Va. l?67)‘j tourd 

f'. 1 >rxy ->is_atc . v. uic-_r r ;cr 9£ S.U.2d 225, 2u2 (V. Ya~- 

a'/>o;; >-- .• v. j >3*», v"’* Va., 1916). 

5. Va note, however, that tls hearing ezavslncr, in addition to his 
cacisior. with respect to equable wdcptio.:, Toured that too child- 
c ^ a: — 101 Ui3 tl5 ° lajelly adapted vhiid of ...a docoasci wage oarnor as 
Oa tha dito *■* his death, at appoius that this docision was based on 
too lo^al adoption of the child by tha wego cornor's 6urvivi_nj spouao 
on Novuebor 13, 1961. Tha adoption was bopo than two yoaro afta- 
tho uc«s oamsr's doath on March 11, 1956. However. with resccct to 
nor.ohly benefits parable after f-r.-i.sw 1 Q.<^ rf~'< a ^r.-or noce 


EH 




oarr.wr t 3 death If tho child 


a t tno tito of xho wage eur.e.r'a doath and tho 
■otitu tod^adopti on proceedings bofore 5a6 doath. Section 216(a) of 
tho let. 


oarner'a household 


ESELhM liMTJxMUsi-'J, 




It OJC23 that th o hearing oraiJ.nor considered that tha dece ased 
-°r had instituted "procccdingc for tho adoption of tha 


Mont t o the appropriate Woat Vir ginia court to see 

_ -olalcant and was advised that they would have 

to wait six contha be fore proceedings could be oonanc.d to 


-jQ9.^ on ^-5Q« Public Law 90-2L8. which saondod section 216(e) of 


duri 


n un necessarily a 
into ." 


tine __ 

t Sees., p. 52 states t 


M£*gg»uiR- a u ^arr- m 

f-fm 




faith adoptire 




th Co 


"la some casos, a surviving opousa, duo to eircunstancos 
beyond hor control, is unable to ccaploto within 2 years 
of the worker's doath an adoption started bofore his doath. 
Tour corcalttoe bolioros that whore tho worker initiated 
adoption proceedings, or the child was placed in the hone 
by an adoption agoncy, prior to tho worker's death, the 
1 child loot a source of support on the death of the worker." 






n.ito Report Jto. 


lly identical language. 


pocuy what acts would constitute th. initi ation of adoption pr ocoed- 
»4® » pro via ion was in tended to bs less rsstrictivs 
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a--. 0 ** g. h _ 3 —»*'*••** -uc;/>ls.' > . 3 vihci'j tho child . as jov. have 

» vU3{ * ■**• cu;osi‘-ad by the wage earner at the tine 

“ ... _e_ ■■■■ _ . . — .- 


*•—»* O u<- wt *.ad w.'.^.*coy _ w c~- *cc of 


^•-iviw'icn tr.-w al-.s •_■- 


• •V .« t 


^r t: In our opinion 
before hla death, 


ear..ar g.uat, pci ore ru .3 aeatb. 

■ -- — »• adaptive Intent , ipotraiitl. 

; ar. t,.. , —-s-t of tJBtiaony froa~the clalaunt which 

—orj- of other witnesses at the hea ring. 
"'rT^-V 3 r ~ u suc ^ positive action before hie 


•c—:a so-.j a;alc.i ....i-h 


t..a l.aarij:. 
vuj co^r obc. 

T'ou.ai th^t ^.ow a earner ha.u tibaa such positive action before hTa~ 
Aecoraissly, U you agree with the hwiiig eaaalnYr and I’inJ 
Uu> wage ca.*norJiock_tha nccoss ary action io institute a doption 
^’cccoc^.. 3 jjo f a>ra his cL.a_ .. yo u wuldsc- bo le£all.Y ay ecl i '^oj* ■f.’c ii 

^jerroruji^ th at cliiLi-clai-^nt is e ntitled tobeneflta for c2ntta 
a—.♦ January ^SoS — tap oOgally adoptod child of the dsesasod w.g a 


•nar. 


Your saitcrialc are roturntd herewith. 


Kelvin Sluaonthal 

assistant General Counsel 


Enclosure 
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DEPARTMENT OF 

HEALTH. EDUCATION. AND WELFARE 
Social Security Administration 

BUREAU OF HEARINGS AND APPEALS 

DECISION OF APPEALS COUNCIL 


In the case of 

Lillian Will jams fcr 
Wendel1 Leo Wi11 jams 

(Cloimonf) 


Claim for 


Child's Insurance Benefits 


James 0. Wi 1 I iams 

(*og« £ a/n«r) 


236-10-2228 _ 

(Soc>ol S#cwnty Account Numbtf) 


This case is before the Appeals Council on its own motion to review the 
decision of the hearing exanincr rendered on February 26, 1970. The 
claimant was advised of this action and of her and the child's rights 
with respect thereto. 

The hearing examiner found that for Social Security purposes, Wendell Lee 
Williams may be deemed to be the legally adopted child of the deceased 
wage earner, James 0. Williams, or his equitably adopted child. Thereupon 
he decided that Wendell is entitled to a child's insurance benefit and that 
Mrs. Lillian Williams is entitled to a mother's insurance benefit, both on 
the earnings record of the deceased. Mr. Williams. 

In view of the applicable provisions of the Social Security Act and the 
evidentiary facts to which reference will be made, the Appeals Council 
does not agree with the hearing examiner's inferences, findings, or 
conclusions except as hereinafter may be indicated. 

fUrsuant to section 2C2(n)(l) of the Social Security Act, as pertinent, 
a child, which is defined in section 216 (e) as "the child or legally 
adopted child," or a stepchild for a definite period, of a deceased insured 
individual may upon filing an application become entitled to a child's 
insurance benefit, provided certain requirements are first met. 

Referred to section 216(e) of the Act, as amended, further provides, in pertinent 
part: 


"* * * a person shall be deemed, as of the date of death of an 
Individual, to be the legally adopted child of such individual 
if such person was at the time of such individual's death 
living in such individual's household and was legally adopted by 
s^ch individual's surviving spouse after such individual's death 
but only if (A) proceedings for the adoption of the child had been 


/* 
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instituted by cue* indiv id lal before Lis deat.., or ( ) such 
child was adopted . y sue:. ir:di v idual's surviving spouse teiore 
the end of two years after (i) the day on wuici: suen individual 

died * * *" 


Pursuant to section 21o(h)(2) of tj.e Act, a finding aa to vnether an 
applicant is a "c.-ild," us defined in section 2l6 (e;, ol a deceased 
insured individual must be based on t:.e law t..ut voulu e applied in 
determining Inheritance rights to intestate personal property cy t..e 
courts of the state w..ere tne insured was domiciled at deat:;. 


The courts of several states, including Went Virginia, apply the doctrine 
of "equitable adoption," whereby under certain circumstances a cr.ild is 
recognized as having the status and the rights of a cnila of an indiviavr 1 
who had ussuiaeu an enforceable obligation legally adopt i.Lm but failed 
to do so. 


Section 202(g) of the Act provides that the widow of an insured individual 
Ea v become entitled to a mother's insurance benelit if, among other 
conditions, one files an application therefor and at tne tir.c o: filing 
sr.e nas in her care a child of such in dividual entitled to a cnild s 
insurance benefit. 

The child, Wendell Lee Williams, born in West Virginia ori January 29, 

1955, in the hone of tne deceased wage earner, Janes 0. 'Williams, ar.d 
of his wife, Lillian Williams, was the son of their unmarried daughter, 
Geraldine. Geraldine was at tnat tine 14 years old, and she and th.e 
child continued making their home with her parents who always treated 
and supported Wendell Lee as if he were their own child. The wage 
earner died, domiciled in West Virginia, on March 11, 19^ (Exhibit 3) 
two months after Wendell's birth. 


The wage earner's widow legally adopted her grandchild, Wendell on 
November 13, 19bl, as shown by the decree entered on that date by the 
circuit court of Fayette County, West Virginia (Exhibit h). On 
October 13, 1967, sue filed an application for child's insurance benefits 
for Wendell on the earnings record of the deceased wnge earner (Lxhicit 1). 

The Social Security Administration determined tnat Wendell may not be 
deemed to be the legally adopted child of the deceased insured individual, 
James 0. Williams, nor his equitably adopted child, and, therefore, t,.at 
Wendell is not entitled to a child's insurance benefit, nor his adopting 
mother to a mother's insurance benefit, on Mr. Williams' earnings record. 
Tne hearing examiner is reversed. 


% 


// 
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From the testimony, the hearing examiner found that there 
between the child's natural mother and her parents to adopt Mendel, and 
that, accordingly, he was the wage earner's equitable adopted child a d 
entitled to benefits. The Appeals Council does not *9 r * e "***? **’?.,. 
finding since it is inconsistent with the pertinent “« #t 
section 48-4-1, which provides, "No * * * [adoption] P eti *V> n ’ b * 
made or presented until after the child sought to be adopted shall have 
lived in the home of the adopting parent a period of six months. 
can be no equitable adoption without sufficient lapse of time so that the 

child could have been legally adopted under applicable state 1*” r ^ndell't 
wage earner's death. Since the wage earner died two months after Wendell 
birth, it is clear that the child did not live with him the required six 
months, and, accordingly, the Appeals Cou-cil finds that Wendell is not 
the equitably adopted child of James 0. Williams. 

Moreover, the Appeals Council does not agree that on the baiis ° f the legal 
adoption of the child by his grandmother, Lillian Wi11i«ms, he may be 
deemed to be the legally adopted child of the wage earner as of the date 
of his death." Section 216(e) of the Social Security Act, as amended, 
provides that a person shall be deemed, as of the date of death o an 
individual to be his legally adopted child if that per.on j.. 
adopted by such individual's surviving spouse, but - only if (A) proceed ; n gs 
for the adoption of th e child had b een insti tut e d by such individu a l . ^ 
before his dealhTo'r (B) such chi 1 d was adopted by such individual before 
the end of two years after (i) the day such individual died * * *. 

(Emphasis supplied) 

The wage earner died on March 11, 1958, but his widow did not legally adopt 
the child until November 13, 1961 (Exhibit 4), which was .more than two 
years later. Therefore, the child could be deemed to have been legally 
adopted by the wage earner only if the wage earner before his death 
instituted "proceedings for the adoption" pursuant to the statutory 
language underlined above. The testimony of the chaimant an- of other 
witnesses at the hearing shows that the wage earner aid his wife mere y 
inquired from somebody in a court in West \J irgima about adopting thei 
arandchi Id. In the opinion of the Appeals Council, this verba! an*., 
informal inquiry did not constitute the institution of adoption proceedings. 

Furthermore, "proceedings for adoption" were not instituted and could not have 
been instituted because, as indicated above, State law did not pe™ 1 * the 
institution of such proceedings in this case. The pertinent statutory 
provisions clearly provide that "No* * * [adoption petition shall be made 
or presented until the child sought to be adopted shall have „ 

the hor.ie of the adopting parent or parents for a period of six months. 


/I 
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Since the wage earner died two months after the child was born, no 
adoption proceedings of any legal validity could have teen instituted. 
Therefore, the Appeals Council finds that Wendell may not be deemed to 
be the legally adopted child of the deceased insured individual, 

James 0. billions. 

The application filed by Lillian Williams on October 18, 1967 , was for 
benefits for 'Wendell only. She did not file an application for benefits 
for herself in connection with her application for benefits for this child. 
In order for the widow of a deceased insured individual to become entitled 
to mother's Insurance benefits she must file an application therefor, and, 
in addition, among other requirements, at the time of filing such applica¬ 
tion she must have in her care a child of the deceased entitled to a 
child's insurance benefit. Lillian Williams does nt meet these require¬ 
ments, and the Appeals Council so finds. * 

In view of the facts and the applicable law, the Appeals Council makes 
the following findings of fact and conclusions of law: 


1. James 0. Williams died a fully insured individual on 
liarch 11, 195 &* 

2. At the time of the death of James 0. Williams and at all 
relevant times prior thereto he was domiciled in the State 
of West Virginia. 


3 . Wendell Lee Williams was the grandchild of the insured 
individual and was born in West Virginia on January 2°, 1953* 

4. Wendell Lee Williams did not live with Janes 0. Williams 
during a 6 -month period as required by t:.e West Virginia law 
prior to a petition for adoption. 

5 . Wendell Lee Williams was not legally nor equitably adopted 
by the deceased insured individual. 

6 . Wendell Lee Williams was legally adopted by his grandmother, 
Lillian Williams, on Ilovenber 13, 19ol, which was core than 
two years after the insured individual's death. 


7 . Since James 0. Williams did not institute proceedings for the 
adoption of Wendell before his dcat.i purr uar.t to section 216(e) 
of the Social Security Act, as amended, .cndoll Ice Williams, 
nay r.ot be deemed to be the legally adopted child of tr.c 
insured individual in this case. 


8 . Wendell 
* insured 
legally 


Lee Williams is not and *nay not be deemed to be the 
individual's child, equitably adopted child, or 
ac.op* cd child. 
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9. U 1 Han Williams did not file an application for mother's 
insurance benefits in connection with her application for 
benefits for Wendell, and she does not have in her care a 
child of the deceased insured individual entitled to a child's 
Insurance benefit. 

U is the decision of the Appeals Council that on the earnings record of 
James C. Williams, Wendell Lee Williams is not entitled to a child's 
insurance benefit for which application was filed and Lillian Williams 
is not entitled to a mother's insurance benefit. The decision of the 
hearing examiner is reversed. 
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UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF NEW YORK 


LILLIAN WILLIAMS. 


Flaintiff, 


ELLIOTT I. RICHARDSON, 
j! SECRETARY OF HEALTH. EDUCATION 


gfl.Mfymyi 


AND WELFARE, 


Defendant. 


ULUAN WILLIAMS, by bar attorneys, RUDE8 A SCHATE, for har 


complaint. 


U MX l ***• •» action la tba Judicial District la which plaintiff 

resides to review the decision of the Appeals Council pursuant to Section 20S(g 

of the Social Security Aot as aswnded (Section 405(9) Title 42, United States 
Code). 

SECQIfl); on October 18, 1987, the plaintiff filed with the Social 
Security Administration an application and olaim for infant's benefits under the 
provisions of 8action 202(d)(1) of the Social Security Act, es amended. 

Plaintiff's claim was disallowed end such dleallowanc 
wsi affirmed on the reconsideration determination on the ground that no equltabl 
adoption of the child, Wendell Lee Williams, by the insured grandfather, 

James O. Williams, occurred which would have qualified the boy to share 
as the works's child in intestate personal property, end that he thus is not 
a child of the worker within the meaning of the Social Security Act; and further 
on the ground that the child in question was legally adopted by the worker's 
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widow mors than 2 yaars aftar tha Insured grandfather dlad and la not 
daamad to ba tha legally ad opt ad child of tha worker, Janas O. Williams 

* 

aa of tha data of hla death for purpoaea of aatltlanant to child's lnauranoe 
; benefits and that tha dalnant Mrs. Lillian WilUana la not entitled to 

mother's benefita baoauaa aha doaa not have In her oare a child of tha worker 
entitled to ohlld'a lnauranoe benefita. 

FOURTH : On June 10. 1909. the plaintiff requestad a hearing 

before a Hearing Examiner of tha Bureau of Hearinge and Appeals. 

r 

FIFTH t On February 26. 1970. a hearing waa held In Jamaica. 

)* 

| Queens, New York, before Mr. Harry J. Banda. Hearing Examiner. 

SIXTH : On March 17. 1970, the Hearing Examiner, Mr. Harry J. 
Sands, granted plaintiff's claim on the ground that under applicable laws of 
West Virginia there was an equitable adoption of the child by the wage earner 

; 

! which would have qualified the ohild to share as the wage earner's child In hla 

Intestate personal property under the lew of the State of West Virginia and that 

ji 

1, tnerefore the child. Wendell Lee Williams, must be deemed to be the legally 

n 

adopted child of the wage earner aa of tne date of his death and/or equlteb*' 
adopted child of the wage earner, James O. Williams, before his death for 
tha purposes of entitlement to child's insurance benefits. 

SEVENTH: Cn October 12, 1970, the decision of the Hearing 

1 

Examiner was reversed by the Appeals Council on Its own motion. 

EIGHTH: This action far review is commenced within 60 deya 
from tne date of tna letter notifying plaintiff of the action of the Appaala 
Council. 

NINTH: The a fore mentioned decision of the Aopeals Council is not 


lAW OHICII 
RUDtS & SCHATZ 
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II 


I 

I 


itw 

DUDES 


I 


la accordance with tha law, la contrary to the facta and evidence presented 

I 

and la arbitrary and capricious. 

WHEREFORE plaintiff praya that the decision of the Appeals Council, 
be reversed, that plaintiff's claim be allowed and the defendant be ordered 

1 

to make peyment to plaintiff in accordance with the law. 


Dated: 


November t7 




19 7C. 


RUDES & SCHATZ. 
Attorneys for Plaintiff 


i 

! 


George B. Schets, J 


Partner in the Firm, 

149 Broadway. 

Lynbrook, N.Y. 11563 
Tel. 516 LYnbrook. 9-8899 


j 


I 

I 


OMlCtS 
A SCHATZ 


n 


I 

I 








UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OP NEW YORK 


X 


JDPjCIS: dew 
Pile Nun.oer 
702166 


LILLIAN WILLIAMS, 

Plaintiff, ANSWER 


-against- 

Clvll Action 

ELLIOT J. RICHARDSON, Secretary of No. 70 C 1419 

Health, Education and Welfare, 

Defendant. 

.......... ......x 

The defendant, ELLIOT J. RICHARDSON, 

Secretary of Health, Education and Welfare, by his 
attorney, Edward R. Neaher, United States Attorney 
for the Saltern District of New York, Carl I. Stewart, 
Aesletant United States Attorney, of counsel. In 
answering the plaintiff's complaint, allegee: 

PJgST: Denies each and every allegation 

contained In pax'agraph designated "NINTH" of the 
complaint. 


SECOND : Further answering t he allegations 
contained in the complaint generally, defendant denies 
that plaintiff Is entitled to the relief for which she 
prays under the applicable provisions of the Social 
Security Act, as amended, and further states that the 
facts and Issues In this matter are fully set forth in 
the administrative transcript, a copy of which is 
attached hereto as part of the answer herein. 

THIRD : The findings of fact of the 

Sec re'ary of Health, Education and Welfare are 















i?<ipp rt.ed by substantial evidence and ere conclusive. 

FOURTH : In accordance wl;h he provlsiont 


of Section 205(g) of the Social Security Act, as 
amended [^2 D.S.C, 4405(g)], defendant fiiea herein ae 
pan jf this answer, a certified copy of the transcript 
of hc> record including the evidence upon which the 
finding*: and decisions complained of are baeed. 

,JfejKREFORE, defendant prayc for Judgment 
u1 1 .tflealng the complaint together with the coots and 
dleoureementB of this action, ano for Judgment in 
accordance with Section 205(g) >f the Social Security Act, 
af> emended (42 U.S.C. 4405(g)), affinning the decision 
c :uplnined 5f. 

iMtedt Brooklyn, Hew York 
March , 1971 


Fl>WAftk R. IIFAH'/R 
United f .ales At omey 
Eastern Llatric; * f Ntv Y>rk 

22p Catirum PI :: a Kart 
Br ootclyn, liev; Yoric 11201 



v/mu i 9 4. 

Arscirfan 



United Stateu i . orney 














VNU'D STATIC DISTRICT COURT 
r.A./IKRN DISTRICT OF NEW YORK 


i 

! 


Ml.:.LAN WILLIAMS, 


Plaintiff, 


-acjainst- 


NOTICE or MOTION 


LLL.OI J. RICHARDSON, Secretary of 
M alth, Education and Welfare, 

Defendant. 


CIVIL ACTION 
NO. 70 C 1419 


i SIP 


1 LEASE TAKE NOTICE that upon the Memorandum of Law served 


O' .it • u.->iy herewith the undersigned will move ucfore H n. Walter 

.mn United States District Juoje. on January 20, 19 74, at 10:00 o'clock 
in the ' reioor. of that day or as soon thereafter as counsel can be heard, for 
an i rder awarding summary judgment to the plaintifl on oehalf of Wendell Lee 
Williams, an infant, for child's insurance benefits «>n the Social Security accourt 
of James O. Williams, deceased wage earner, and for such other and further 
■ell as the Court may deem proper in the circumstances. 

PLEASE TAKE FURTHER NOTICE that you ire required to upon 

’ ndersigned, five days before the return of this nation, your opposing 
Memorandum of Law. 


Dated Lynbr'xjk, New York, 
Jan rary 14, 1974. 


EL-WAP.. J< hN BOYD, V., ESQ., 

Unit. ■ ’at , Attorney ,Atty. for Deft. , 
as'. • r. District of N« w York, 

2 . Caaman Eiaza East, 

Trooklyn, N.Y. 11201 


Yours, etc., / * J 

*4.4 SSoS'-jCUtf'/H 
R'TDI S <fv Sr-HATZ, " / 

At* >r‘ • : 'l i intif f r 


oies s 


1 ( i Bioadv.-ay 
Ly.iiro k, N.Y. IIS. i 


LAW OMICII 

RUMS * SCHATZ 1 













UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF NEW YORK 


I 

I 

} 

X 

LILLIAN WILLIAMS, 

Plaintiff, 

-against- 

LLLIOTY J. RICHARDSON, 

SECRETARY ()!' HEALTH , \ DU CATION 
AND WLL! ARE, 

Defendant. 


M EMORANDUM ! 

This memorandum is submitted in support of plaintiff's motion for 
summaiy judgment. 

This case came before the Hearing Examiner upon a request ‘or hear¬ 
ing filed on June 10, 1969, by Lillian Williams on behalf of Wendell Lee Williams! 
the claimant, on the social security account of James O. Williams, deceased 
wage earner, who disagreed with the determination of the Social Security Admini¬ 
stration tnat she was not entitled to child's insurance benefits on behalf of 

i 

Wendell er Williams. 

The claimant on October 18, 1967, filed with the Administration an 

I 

application for surviving child's insurance benefits on behalf of Wendell Lee 
Williams. The Administration disallowed the application on March 20, 1968, on 

j 

the grounds that the child, Wendell Lee Williams, was not adopted by the 

















r 




claimant within two years of the death of James O. Williams, the wage earner, 
i/or that the deceased wage earner had Instituted proceedings to adopt the child 

i 

before nis death. The claimant requested reconsideration on October l, 196H. 
Notice of disallowance after reconsideration was given to the claimant by later 
dater! February 7, 1969. The claimant disagreed with the Administration's recon¬ 
sidered determination and requested a hearing. 

STATEMENT OF ISSUES AND APPLICABLE LAW 

! 

The qeneral issues before the Hearing Examiner .\ere whether or not 
the c ila Aendell Lee Williams, was entitled to child's insurance benefits, 

i 

within the meaning of the Social Security Act, as amended. 

The specific issues are whether or not the child, Wendell Lee 
Williams, was adopted within two years of the death of the wage earner, James j 
O. Williams, or that the deceased wage earner had instituted proceedings to 

{ 

aaopt the child before his death; or whether or not th» j child may be deemed to 

] 

be the legally adopted child of the wage earner as of the date of death 

i 

equitably adopted by the wage earner before his death for purposes of entitle- 
ment to child's insurance benefits. 

Section 202(g) of the Act provides in effect that the widow ot a 
work* r is eligible for mother’s insurance benefits on that worker's earnings 
record . t i nong other conditions, she has in her car- a child of the worker 
entitled to child's insurance benefits (for entitlement to widow’s insurance 
benefits, a widow need not have an entitled child, or any child in her care but 
she must have attained age SO under certain conditions and be disabioJor ago 60 
to receive reduced widow's benefits or age 62 to qualify for full widow's benefit 
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payments). 

Section 216( ) provides as pertinent to this case: "The term child means '1) the 

i 

child or legally adopted child of an individual * * * a person shall be deemed as 
of the ciate of death of an individual to be the legally adopted chMd of such 
individual if such person was at the time of such individual’s death living in 
such individual’s household and was legally adopted by such individual’s sur- 

) 

viving spou.s- after such individual’s death but before the • of tw > years after 
the day on .vhich such individual died •** except that this sentence shall not 

i 

apply if at the time of such individual’s death such person was receiving regular 
contributions toward support from saneone other than such individual or his spousp 
or from any public or private welfare organization which furnishes services or 
assistance for children ***". 


The Regulations provide that for equitable adoption requirements 
there must be: 

"(1) An express contract to adopt the child (an implied contract 
suffices in some states), and 

(2) A legal consideration for the adopting parents' promise to 
adopt; and 

(3) In son.e states, a promise to give the child inheritance rights 


in the adopting parents" personal property; and 

(4) Surrender of the child to the adopting parents; and 


(5) Performance by the child under the contract; and 


(jb) Sufficient lapse of time so that the child could have been 
legally adopted under applicable state law before the wage 
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earner's death, or the time the child's application is filed 




if the wage earner is alive. " 

At a hearing held on February 26, 1970, at the Chamber of Commerce 
! Building, Room 404, 89-31 161st Street, Jamaica, Long Island, New York, the 
claimant appeared with her attorney, George B. Schatz, Esq. The following 

'! 

'j witnesses were present and testified on behalf of the claimant: Geraldine 
Williams and Levonla Rose Williams, daughters of the clair ant; Sherbert 
t/Viliiams, son of the claimant, and Valara Wilson, friend of the claimant. 

At the hearing the claimant testified that the child, Wendell Lee 
Williams was bom out of wedlock to her daughter, Geraldine Williams who was 
14 years old and that the daughter was not capable of taking care of her child 

'! 

because it was her intention to finish her schooling. At that time the claimant 
and the wage earner, together with their daughter, Geraldine, agreed that the 
child would be adopted by the wage earner and the claimant. The claimant and 
the wage earner went to the Court House in their home town and were advised 
that adoption proceedings could not be commenced until the child had been a 
member of their household for at least 6 months. The wage earner died on 
March 11, 19 58, 2 months after the birth of the child, and the mother of the 
child, Geraldine Williams, never supported the child, and because of an impair¬ 
ment had been institutionalized periodically. 

An application was made by the claimant to the Circuit Court of 
'Fayette County, West Virginia, and an adoption decree was issued by the Circuit 
Court of Fayette County, West Virginia, recorded November 13, 1961 wherein it 
was stated that the child, Wendell Lee Williams was the child of Lillian Wil¬ 
liams. It should be noted that the decree of adopti* recorded November 13, 1961 








! 

is more than 2 years after the death of the wage earner on March 11, 1958. Upon 
questioning by the Hearing Examiner the claimant stated that she was unable to 
complete the adoption of the child within the 2-year period as required by law 

| 

^because of the fact that she was unemployed, had no funds and was unable to 

if 

defray th* expenses of an adoption proceeding in Fayette County, \Afest Virginia. | 
When monies were available the adoption proceeding was commenced and com- 

i 

pleted by the ecordation of the decree of adoption on November 13, 1961. 

ne witness, Valara Wilson, testified that during the lifetime of the . 
wage earner she was present at numerous conversations which took place betweet[ 
the natural mother of the child, Geraldine Williams, and the claimant and wage 

| 

earner wherein the natural mother stated that she would love to have the child 
adopted by her parents and that the wage earner and the claimant stated that it 
was their intention to adopt the child but they had to wait for a period of 6 month!; 
before proceedings could be commenced. 

The son of the claimant, Sherbert Williams, testified that his father 

| 

had planned to adopt Wendell Lee Williams as his son and in conversations 

I 

with tht wage earner after the birth of the child the wage earner told him that he : 
intended to adopt this baby as his own because of his daughter's youth and 
menta ir capacity; that the wage earner told him that he planned to adopt 
Wendeii Let Williams and that there was a 6 month waiting period. His father 
die i 2 months after the birth of the child. 


The daughter of the claimant, Geraldine Williams, testified that she 
wanted her parents to adopt her child and they wanted to adopt her child so as tOj 

I 

give the child proper care and a good home. The child was never informed that 

Jr - 5 ~ 







! his natural mother was Geraldine; he has been raised all these years believing 
that the wage earner was his father and that the claimant was his mother. 

A statement by Dr. Donald C. Newell, marked as an exhibit in 
evidence states that he was acquainted with the wage earner and he delivered 
the child to the wage earner's daughter, Geraldine Williams, on January 29, 

it 

, 1958. Geraldine was 14 years old at the time of her son's birth and was mentally 
retarded. The child, Wendell Lee Williams, was born in his grandfather James 

i! 

Williams' home and the grandparents cared for the child and the child lived with 

I them. The wage earner had Indicated that because of his daughter Geraldine's 

i: 

i youth and mental incapacity he and his wife intended to adopt the child and raise 
him as their own. He also stated that there was a 6 month waiting period before 
application for adoption could be made and before the expiration of the 6 month 
j. period the wage earner suffered a cerebral hemmorhage and died. 

; In the State of West Virginia an oral agreement is acceptable for 

I I 

equitable adoption and agreement to adopt may be implied. In that State there 
must be a trial or waiting period of six (6) months and said waiting period may 
not be waived in West Virginia where the wage earner was domiciled at the time 
of his death on March 11, 1958. 
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| FINDINGS OF THE HEARING EXAMINER 

Upon all the evidence adduced at the hearing, together with all the 
exhibits now of record, the Hearing Examiner made the following findings: 

1. The child, Wendell Lee Williams, was born on January 29, 1958 

h 

and has lived with the claimant up until the present time and she 

has supported him entirely. 

i 

2. Subsequent to the birth of the child. and prior to the death of 
the wage earner, James O. Williams, the mother of the child, 
Geraldine William*, and the claimant and the wage earner 
agreed among themselves that because of the youth of the 
mother of the child, and her mental impairments that in the 
best interest of the child the wage earner and the claimant 
would adopt this child as their own. 

3. Frior to the death of the wage earner (March 11, 1958) he and 
the claimant went to the appropriate court in West Virginia 
where they were advised they would have to wait for more than 

ii 

6 months before any proceeding could be commenced for the 
adoption of the child, Wendell Lee Williams, by the wage earner 

I 

and the claimant. 

i. It was the intention of the wage earner and the claimant to adopt 

.\ 

this child, Wendell Lee Williams, as their own but the wage 
earner died prior to the expiration of the 6-month period. 

5. A decree was entered and recorded in Fayette County, West 
Virginia on November 13, 1961 wherein the child, Wendell Lee 

i I 

Williams, was the legally adopted child of the claimant, 


Lillian Williams. 
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6. Under applicable laws of West Virginia there was an equitable 
adoption of the child, Wendell Lee Williams, by the wage earner, 
James O. Williams, which would have qualified the child to 

! 

share as the wage earner's child in the intestate personal 
property of the law of the State of West Virginia. 

T 

7. The child, Wendell Lee Williams, may be deemed to be the 

j 

legally adopted child of the wage earner as of the date of his 

death and/or equitable adopted child of the wage earner, James 

I 

O. Williams, before his death for the purposes of entitlement to 
child's insurance benefits. 

Upon the foregoing findings the Hearing Examiner decided that the 

•> 

child, Wendell Lee Williams, is entitled to insurance benefits based upon the 
earnings record of the deceased wage earner, and the claimant, Mrs. Lillian 
Williams, is entitled to mother's insurance benefits because she had in her care 
a child of the wage earner entitled to child's insurance benefits and their 
application, filed on October 18, 1967, must be granted within the meaning of the 
l| Social Security Act, as amended. 
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*The Appeals Council, on It own motion, reversed the findings of the 
Hearing Examiner and ruled that: 

1. James O. Williams died a fully Insured individual on March 11, 1958. 

2. At the time of the death of James O. Williams and at all relevant 
times prior thereto he was domiciled In the State of West Virginia. 

3. Wendell Lee Williams was the grandchild of the insured individual 
and was born In West Virginia on January 29, 1958. 

4. Wendell Lee Williams did not live with James O. Williams during 
a 6-month period as required hy the West Virginia law prior to a 

, petition for adoption. 

5. Wendell Lee Williams was not legally nor equitably adopted by 
the deceased Insured Individual. 

6. Wendell Lee Williams was legally adopted by his grandmother, 
Lillian Williams, on November 13, 1961, which was more than 
two years after the Insured Individual's death. 

7. Since James O. Williams did not institute proceedings for the 
adoption of Wendell before his death pursuant to section 216(e) 

! of the Social Security Act, as amended, Wendell Lee Williams, 

' may not be deemed to be the legally adopted child of the insured 

individual In this case. 

8. Wendell Lee Williams is not and may not be deemed to be the 
insured individual's child, equitably adopted child, or legally 


adopted child. 





s 


9. Lillian William* did not file an application for mother's insurance 
benefits in connection with her application for benefits for Wendell 
and she does not have in her care a child of the deceased insured 
individual entitled to a child’s Insurance benefit. 

THE DECISION OF THE HEARING EXAMINER SHOULD BE REINSTATED. 
With respect to monthly benefits payable after January 1968, it is no 
longer necessary for the adoption to have been completed within two years of the 

I Wi,9C eame, s dea,h « <=*>“<« living in the wage earner's household at the 

time of the wage earner's death and the deceased wage earner restituted adoption 
;! proceeoin ds before his death. The hearmg examiner properly considered that the 
deceased wage earner had Instituted "proceedings for the adoption of the child- 
before his death when he went to the appropriate West Virginia court to see about 
adopting the child-claimant and was advised that they would have to wait six 
months before formal proceedings could be commenced to adopt the child. 

, 

Section 150, Public Law 90-248, which amended section 216(e) of 

, 

jthe Act, wholly eliminated any time period for the completion of a legal adoption 
I where, inter alia, the insured had started some adoption proceeding during his 
[lifetime. This amendment was made to ameliorate an unnecessary strict pro¬ 
vision where there was a good faith adoptive intent overtly manifested by the 
ijinsured before the crucial point in time (here, the death of the insured. House 

Rep. No. 544, 9th Cong., IstSess., p. 52 states’ 

ij 

In some cases, a surviving spouse, due to circumstances 

I 

beyond her control, is unable to complete within 2 years 
of the worker's death an adoption started before his death. 
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Your committee believes that where the worker Initiated 
adoption proceedings, or the child was placriin the home 
by an adoption agency, prior to the worker's death, the 
child lost a source of support on the death of the worker." 

Senate Report No. 744. 90th Con,. Is, ... 93. contain, substantially 

Identical language. WhUe the legislative hl.tory doe, no, specify wha, act. 
would constitute ,h. Initiation of adoption proceedings I, ,s clear tha, the pro¬ 
vision was intended to be leas restrictive with respect to after death adoptions 
where the child, as was found In this case, was being supported by the wage 
earner a, the time of his death and thereby lost a source of support, i, appear, 
that this provision requires tha, the wage earner must, before his death, take 
some positive .don which show, an adoptive intent. The hearing examiner, on 
the basis of testimony from the claimant which was corroborated by the testimony] 
Of other Witnesses at the hearing, found that the wage earner had taken such 
positive action before his death. Accordingly. „ i. clear tha, the wage earner 
took the necessary action to Institute adoption proceedings before his death and 
the hearing examiner was correct in determining that the child-claimant ,s en¬ 
titled to benefit, for months after January 1968 as the legally adopted child of 
the deceased wage earner. 

The decision of the hearing examiner awarding benefits to the chi Id- 
claimant and his adoptive mother should be re-instated. 

Respectfully submitted, 

RUDES & SCHATZ, 

Attorneys for claimants, 
by GEORGE B. SCHATZ 
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JURISDICTION 


The court has jurisdiction over this action pursuant 
to Section 205(g) of the Social Security Act (42 U.S.C. 
5405(g)), to review a final decision of the Secretary of 
Health, Education, and Welfare. The final decision of the 
| Secretary in this case is the decision of the Appeals Council 
rendered on October 12, 1970 (Tr. 3-8)*, reversing a decision 
rendered by a hearing examiner on March 17, 1970 (Tr. 12-17). 
The final decision held that Wendell Lee Williams was not 
entitled to child insurance benefits under 42 U.S.C. §402 (d), 
on the ground that he was not the "child" of James 0. Williams, 
the wage earner, within the meaning of 42 U.S.C. §416 (e) and 
(h) . 

APPLICABLE LAW 

A child claimant's eligibility for benefits is governed 

by Section 202(d) of the Social Security Act (42 U.S.C. 

5402(d)), which provides in relevant part: 

(1) Every child (as defined in 
Section 416(e) oC this title) of 
«in individual entitled to o-d-age 
or disability insurance benefits, 
or of an ... (insured] who ears 
j a lully or cun-ntly insured 

i individual, if such child-- 















3. 


(A) has filed application for 
child's insurance benefits, 

(B) at the time such application 
was filed was unmarried and ... had 
not attained the age of 18 ..., and 

(C) was dependent upon such individual— 


* * * *. 


(ii) if such individual has died, at 
the time of such death, or 

(iii) if such individual had a period 
of disability which continued until he 
became entitled to old-age or disability 
insurance benefits, ... at the beginning 
of such period of disability or at the 
time he became entitled to such benefits, 

shall be entitled to a child's insurance benefit. 

Section 216(e) of the Act (42 U.S.C. 5416(e)), provides 

as follows: 

(e) The term 'child' means (1) the 
child or legally adopted child of an 
individual .... For purposes of clause 
(1), a person shall be deemed, as of 
the date of death of an individual, to 
be the legally adopted child of such 
individual if such person was at the 
time of such individual's death living 
in such individual's household and 
was legally adopted by such individual's 
surviving spouse after such individual's 
death but only if (A) proceedings for 
the adoption of the child had been 
instituted by such individual before 
his death, or (B) such child was 
adopted by such individual's surviving 
spouse before the end of two years 
after (i) the day on which such individual 
died ... except that this sentence*shall 
not apply if at the time of such 
individual's death such person was receiv¬ 
ing regular contributions toward his 
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support from someone other than 
such individual or his spouse, 
or from any public or private 
welfare organization which furnishes 
services or assistance for children.... 

Section 216(h)(2)(a) of the Act, (42 U.S.C. §416(h) 
(2)(a)) provides: 

In determining whether an applicant 
is the child or parent of a fully 
or currently insured individual 
for purposes of thi3 title the 
secretary shall apply such law as 
would be applied in determining 
the devolution of intestate personal 
property by the courts of the State 
in which such insured individual 
is domiciled at the time such 
applicant files application... 

APPLICABLE lVEST VIRGINIA STATUTE S 
Section 48-4-1. 

(a) It shall be lawful for any person 
not married, or any husband with his 
wife s consent, or any wife with 
her husband's consent, or any husband 
and wife jointly, to petition the 
circuit court or any other court of 
record having jurisdiction of adoption 
proceedings of the county wherein” ho, 
she or they may reside, or the judge 
of such court m vacation, for per¬ 
mission to adopt anv minor child, and 
also to petition lor a chanm of 
name of such child. Consent to the 
nrrption of a minor child shill L<> 
inquired and obtained as follow;;: 


(2) 

I 

n the 

case 

of 

a n i 1 ] 

egitimato 

chi 

Id 

sought 

t« L 
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such illegitimate child is dead, 
insane, has abandoned the child 
sought to be adopted or has been 
deprived of the custody of the 
person of such child by law, then 
and in such case the written consent, 
acknowledge as aforesaid, of the 
legal guardian of such child or 
those having at the time the legal 
custody of the child shall be 
obtained and so presented, and if 
there be no legal guardian nor any 
person having the legal custody of 
the child, then such consent must 
be obtained from some discreet and 
suitable person appointed by the 
court or judge thereof to act as 
the next friend of such child in 
the adoption proceedings. 


(b) No petition for an adoption shall 
be made or presented until after the 
child sought to be adopted shall have 
lived in the home of the adopting parent 
or parents for a period of six months. 
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ISSUE 

The only issue before the court in this action is 
whether the final decision of the Secretary, denying Wendell 
l.« r v. llliams child insurance benefits on the ground that he 
war. not the child of James 0. Williams, is supported by 
su) r.tantial evidence. 

FACTS 

The plaintiff filed an application for child's 
insurance benefits on October 18, 1967 (Tr. 64-67). The 
record shows that the wage earner, James 0. Williams, died on 
March 11, 1958 (Tr. 69), less than two months after the 
child claimant, Wendell Lee Williams, was born to Ceraldine 
Williams, the daughter of the insured. The plaintiff testified 
nt the hearing on February 26, 1970, that she and her husband, 
i thc dcceas ed wage earner, had discussed adopting the child but 
, did not ins titute proceedings because they were told that they 
jhnd to wait six months (Tr. 39). In the subsequent adoption 
proceedings no notation was made that the deceased wage earner 
| ,iad intended to adopt the child (Tr. 47) . 

hliintiff's daughter, Gcraldin- 'inns, testified 
i { 

> at; Inc hearing that her parents had U > r that they had 

jjnt- t. vd to adopt the child claimant but that no papers 


were fried until afeor the death of the wage earner (Tr 


51) . • 


• only COPY amiable 






Plaintiff's son and another daughter also testified at the 
hearing (Tr. 55 et seq.) to the effect that their father 
intended to adopt the child claimant. A friend of the family 
testified to the same effect (Tr. 60). There is, in addition 
an affidavit from Dr. D. C. Newell, who delivered the child, 
stating that the wage earner expressed his intention to 
adopt the child to the physician but died before the 
expiration of the six month waiting period for such adoption 
(Tr. 108). 
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ARGUMENT 

At issue here is whether or not there is substantial 

evidence to support the final decision of the Secretary that 

Wendell Lee Williams did not acquire status as the "child" 

of the insured, James 0. Williams, within the time and in the 

manner prescribed by the Social Security Act, so as to 

qualify him for child's insurance benefits on James' account. 

If there is substantial evidence to support the Secretary's 

decision, then that decision must be upheld. 42 U.S.C. 

§405 (g); Franklin v. Secretary of Health, Education and 

Welfare , 393 F.2d 640 (2d Cir. 1968); Rocker v. Celcbrezzc , 

358 F.2d 119 (2d Cir. 1966). 

The Social Security Act provides that a child who 

otherwise qualifies may receive social security child's 

insurance benefits on the account of an insured individual 

who is entitled to social security benefits if the child is 

found to be the child of the insured within the meaning of 

* 

the Act. 42 U.S.C. §402'd) . For purposes of Scctidh 402 (d), 

! a child is defined as "the child or legally adopted child of 

an individual." 42 U.S.C. §41C(e). 

Section 416(e) sets forth two conditions, one of which 

0 

must be satisfied by any child alleging child's status based 

I 

on his having been legally adopted after a wage earner s 
death. Thus, while the definition of "child" set forth in 
§416 (o) inclut.es a legally adopte d child of an insured, ccrt.i. 


i 






_ _ _?!_. 

limitations arc placed upon the meaning of "legally adopted 

child". Therefore, a child is deemed to be legally adopted 

if he was living with the insured and was legally adopted 

after the insured's death by the insured's surviving spouse 

but only if "(A) proceedings for the adoption of the child 

had been instituted by such individual before his death or 

(B) such child was adopted by such individual's surviving 

spouse before the end of two years after (i) the day on which 

such individual died...." 42 U.S.C. §416(c). 

The wage earner died on March 11, 1958 (Tr. 69). There¬ 
fore, either formal adoption proceedings must have been 
instituted by him prior to his death, cr the child must have 
been adopted by the surviving spouse within two years after 
that date. The evidence clearly establishes that no adoption 
proceeding was instituted prior to the death of the insured 
and that the legal adoption was granted to his surviving 
spouse on November 14, 1961, more than throe years after his 
death. Accordingly, as neither the requirements of subsection 
(A) nor subsection (H) were met, the child nay not be deemed 
to be the legally adopted child of the insured under 5416(c). 
Bray v. Gardner, 268 F. Supp. 328 (b.D. Torn;. 1967). 

The remaining issue for decision is whether Wend 11, 
although not having been formally adopted by the wage earner's 
! surviving spou.o wi..hir. the y - scrib'd ti >o 1 il. mi as t 


3 ? 
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qualify as a legally adopted child, was "equitably adopted" by 
the wage earner. Thus a child claimant may satisfy the status 
requirement of £416lc) jmd. $416 (h) (2)ja) , if he is "equitably 
adopted" by the wage earner, that is, if under the law of the 
wage earner's domicile he would have inheritance rights under a 
contract to adopt. In this connection it must be noted that 
the "equitable adoption" principle is a state lav/ rule which is 
considered to satisfy the state law inheritance test of §416(h) 
(2)(a) and thereby confer the necessary status. The inheritanc 
test does not however satisfy, and indeed has no relevance to 
the provisions of the Act, including those in §416 (e), which 
refer to legal adoption. It is established that the federal 
law requirement of legal adoption in those sections means a 
formal adoption proceeding. Sec Craig v. Finch, 425 F.2d 
1005 (5th Cir. 1970). Therefore the provisions of §4)6(e) 
which confer deemed child's status on a child legally adopted 
within two years after a wage earner's death by his surviving 
spouse cannot be satisfied by "equitable adoption" of the 
child by the surviving spouse. A child claimant, however, 
may qualify as a "child" (rather than as an individual deemed 
to be a "legally adopted child" because he- was legally adopted 
by the wage earner's surviving spouse) if by the time of the 
wage earner's death the latter had "equitably adopted" him. 

It is submitted how wr that the : :-*.a h .■> ret mar re,; - 1 

such a finding. 

It is not .Jispntod that West. Vin-«ni#*, where the waoo 








earner was domiciled, recognizes the inheritance rights of an 
^-equitabiy adopted" child. The doctrine of "equitable adoption 
has been applied in cases where the adoptive parents who 
contracted or agreed^with the child 

some other person acting on behalf of the child) to adopt the 
child, failed to do so. Calvert v. Johnson , 304 S.W.2d 394 
(Ct. of Civil App. Texas 1957); In re Rowe's Es 
2d 180 (S.Ct. Minn., 1964). The doctrine rests 
that "equity regards that as 


(or natural 




done wh^ch ought to have been 
IIowe ver, even if the insured agreed with his daughter 
to adopt the child claimant, an equitable adoption cannot be 
found on the facts here because the wage earner could not 
possibly have performed the contract - he died less than two 
months after the child's birth and thus before the expiration 
of the six-month waiting period required by West Virginia law 
The rule that no eauitablo adonfinn i__ 




...the adoption of [the child 
claimant] could not have been 
effected prior to the wage earner's 
death. The critical facts that 
Dustified the application of the 

P u lnC . le of Stable adoption in 
the cited cases are absent in the 
case under review. 

It is submitted therefore that the facts and applicable 
law in this case require that the Secretary's decision be • 
affirmed, it must be emphasized that the fact that the child 
lived with and was supported by the wage earner is not alone 
sufficient to bring him within the law's provisions. 

Sections 402(d), 416(e) and 416(h)(2)(a) clearly 
require that in addition to economic dependency, a child must 
have had the specified legal or biological relationship to 
the wage earner. Congress has repeatdly considered and 
rejected the in loco parentis test whereby a child might 
qualify on the wage record of anyone who lived with him and 
supported him as a parent.* It should be pointed out that 
notwithstanding the wage earner's early death the plaintiff 
was not precluded from qualifying the child claimant for 
benefits. She could have formally adopted him herself within 
two years from the wage earner's death and thus brought him 
within the definition of a legally adopted child. 


lC047° n ?^f SSiOnal R ? cord ' Ju] y G, 1961, pages 16046 to 
1767 io 1788;' ea r i ng ^be for c tihe^it^e ‘ on 'v^fand 
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CONCLUSION 

The Secretary’s decision, that the plaintiff, Lillian 
Williams, is not entitled to child's insurance benefits on 
behalf of the child claimant, Wendell Williams, because the 
latter was not the "child" of the deceased wage earner, James 
0. Williams, conforms to the applicable law and is supported 
by substantial evidence in the record. Speigel v. Flemming , 
sujara. it should therefore be affirmed. 


Dated: Brooklyn, New York 
March , 1974 


Respectfully submitted, 

EDWARD JOHN BOYD V 
United States Attorney 
Eastern District of Now York 
Attorney for Defendant 
225 Cadman Plaza Bast 
Brooklyn, New York 11201 


Borge Varmer, Esq. 

Regional Attorney 

Office of the General Counsel 

Department of Health, Education & Welfare 

Carl I. Stewart 
Assistant U. S. Attorney 
(Of Counsel) 
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; UNITED STATES DISTRICT COURT 
i eastern DISTRICT OP NEW YORK 


LILLIAN WILLIAMS, 


-against- 


PUintiff, 


ELLIOT L. RICHARDSON, Secretary 
of Health, Education and Welfare, 

Defendant. 


No. 70 C 1419 
March 20, 1974 


Appearances: 

RUDES and SCHATZ, ESQS 
Attorneys for Plaintiff 

EDWARD JOHN BOYD V, ESQ 
United States Attorney 
Attorney for Defendant 
By: CARL I. STEWART, ESQ 
Assistant U.S. Attorney 
Of Counsel 


BRUCHHAUSEN, D. J. 

The plaintiff moves for an order for sunanary 
judgment on behalf of the infant, Wendell Lee Williams, 
for the child's benefits on the Social Security account of 
J*®6* 0. Williams, deceased wage earner. 


w 
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This Action was commenced, pursuant to Section 

I 

205(g) of the Social Security Act, as amended, 42 U.S.C. 
1405(g), for a judicial review of the final determination 
of the Secretary of Health, Education and Welfare. The 

i * 

i Secretary's authorised representative conducted hearings 
and ruled that the infant, Wendell Lee Williams, was a 
child within the meaning of 42 U.S.C. 1416(e) and (h), and 

that the claimant was entitled to insurance benefits there- 
i under. 

I 

The Appeals Council on its own motion reviewed 
the decision of the hearing examiner, and by its order 
dated October 12, 1970 reversed the decision of the hearing 
officer and held that the claimant was not entitled to 
benefits under the Act. The decision of the Appeals 
Council became the final decision of the Secretary. 

The sole Issue to be determined is whether the 

, ' **"*» » -m. 

final decision of the Secretary in denying child insurance 

benefits on the ground that he was not the child of James 
, •» 

0. Williams, Is supported by substantial evidence. 

The Congress of the United States in its 
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enactment of the Statute, has limited the power of a 
District Court to a review of the proceedings, had before 
the Social Security Administration. The governing Statute, 

42 U.S.C. 1405(g) states: 

• . ■ 

"The findings of the Secretary as 
to any fact, if supported by 
substantial evidence, shall be 
conclusive ***,•• 

See Price v. Folsom, 168 F. Supp. 392, affirmed 
28 F.2d 956, cert, denied 365 U.S. 817; Eastern v. Secretary 
of Health, Education and Welfare, 364 F. 2d 509(1966); 
Richardson v. Perales, 402 U.S. 389. 

It would serve no useful purpose to restate each 
applicable section of the Act or the evidence cdduced during 
the hearings before the hearing officer. Suffice it to say, 
that the Court has carefully considered the record, arguments, 
together with the applicable law, and concludes that there 
wao amply substantial evidence to justify the administrative 
determination. See Spiegel v. Flemming, 181 F. Supp. 185. 

The motion of the plaintiff is denied and the 
complaint is dismissed. 
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! united states district court 

! EASTERN DISTRICT OF NEW YORK 


u 


LILLIAN WILLIAMS, 

j Plaintiff, 

-agains t- 

ELLIGT L, RICHARDSON, Secretary 
of Health Education and Welfare, 

Defendant. 



PHASE TAKE NOTICE that the above named plaintiff hereby appeals 


to the United States Circuit Court of Appeals from an Order of Senior United 

i j 

,iState* D»8t;ct Judge Walter Bruchhausen made on March 2G, 1974, denying the 

l| 

; motion of the plaintiff for summary Judgment and dismissing her complaint and 
| from each and every part of the said Order. 

| Dated, April 25, 1974. 

Yours, etc., 

RUDES & SCHATZ, 

Attorneys for Plaintiff, 

Office & P.O. Address, 

149 Broadway, 

Lynbrook, N.Y. Ii5r>3 

CLERK OF THE U.S. DISTRICT COURT 
for tne Eastern District of New York 

j 

EDWARD JOHN BOYD V, ESQ., 

United iat‘-s Attorney, 

Att< rto'y l r Defendant. 
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ftUDIS 4 SCHAT1 

















